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LEGISLATION NOTE

IT’S TIME FOR ABORTION LAW  
REFORM IN NEW ZEALAND

Jackie Edmond* and Erica Burke*

Abortion laws in New Zealand are in need of reform. The current legislative 
regime imposes conditions on access to abortions that are unnecessarily 
restrictive. The legislative regime does not recognise women’s autonomy 
over their bodies, requiring those seeking access to abortion services to jump 
through a series of hoops that diminish their control. The bodily integrity 
of those who seek abortions must be acknowledged and protected under the 
legislative framework.1 This note serves as a call to reform, and provides a 
snapshot of what the key problems with current abortion law are. It describes 
the legislative framework, discusses barriers to access, and briefly reviews the 
case law in this area.

I	 THE LEGISLATIVE FRAMEWORK

The legislation that governs abortions is contained within various sections of 
the Crimes Act 1961 and the Contraception, Sterilisation, and Abortion Act 
1977 (CSAA).

A	 The Crimes Act

Under the Crimes Act, abortion is unlawful and carries a maximum sentence 
of 14 years’ imprisonment.2 It is also an offence to supply the means (for 

*	 Chief Executive, Family Planning New Zealand.
*	 BA/LLB(Hons). The author would like to thank Sue Reid of Family Planning New Zealand for her 

helpful suggestions and support. 
1	 This note will refer to “women’s” access to abortion services as women are the primary users. However, 

people of different genders also access abortion services.
2	 Section 183.
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example, a drug or instrument) of carrying out an abortion.3 The Crimes Act 
contains a limited number of exceptions to these offences. An abortion carried 
out no later than 20 weeks’ gestation will be lawful in the following, archaically 
worded, circumstances:4

i )	 If the continuance of the pregnancy would result in serious danger 
(not being danger normally occurring as a result of childbirth) to the 
woman’s life, physical or mental health.5

ii )	 If there is a substantial risk that the child would, if born, “be 
so seriously physically or mentally abnormal as to be seriously 
handicapped”.6

iii )	 If the pregnancy is the result of sexual intercourse between a parent 
and child, siblings, a grandparent and grandchild7 or a dependent 
family member.8 

iv )	 If the woman is “severely subnormal”.9

Absent from the above exemptions is a pregnancy resulting from sexual violation 
or rape. The Crimes Act is also silent as to a decision to have an abortion being 
based on simply not wanting a child at that time. This undermines a person’s 
ability to plan and exercise control over one’s life.

B	 The CSAA10

The CSAA governs the management and administration of abortion services. 
It also establishes the Abortion Supervisory Committee (Supervisory 
Committee).11 This is a tribunal that consists of three members who are 

3	 Section 186.
4	 Section 187A.
5	 Section 187A(1)(a).
6	 Section 187(A)(1)(aa).
7	 Section 187A(1)(b)(i)–(iii).
8	 Section 187A(1)(c). See also s 131(1).
9	 Section 187A(1)(d), within the meaning prescribed by s 138(2).
10	 Of note, medical practitioners are referred to as “he” throughout the relevant sections of the CSAA. 

The Supervisory Committee has identified the wording within the CSAA as “clumsy” and “outdated”. 
Their 2016 Annual Report outlines areas of the CSAA that are in need of updated language: Abortion 
Supervisory Committee Annual Report of the Abortion Supervisory Committee (2016) [Supervisory 
Committee Annual Report] at 3.

11	 Contraception, Sterilisation, and Abortion Act 1977 [CSAA], s 10.
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appointed by the Governor‑General. The Committee’s responsibilities, outlined 
in the CSAA, include the consideration and review of licence applications to 
perform abortions by hospitals or clinics;12 ensuring that facilities of an adequate 
standard are provided;13 appointing certifying consultants;14 and reporting 
annually to Parliament on the operation of abortion law in New Zealand.15 
This last obligation requires the Supervisory Committee to provide statistical 
information concerning abortions, and how the relevant laws have been 
managed.

In order to obtain an abortion, the CSAA requires two certifying 
consultants to authorise that the woman meets one or more of the criteria 
set out in s  187A of the Crimes Act.16 The woman must see or speak with 
the certifying consultants to seek authorisation for an abortion. Her General 
Practitioner or a Family Planning clinic can provide a referral. Usually 
the second certifying consultant is the abortion provider. Where there is 
disagreement between two certifying consultants, the case can be referred to a 
third consultant for their opinion.17 Upon authorisation being granted by the 
two consultants, certificates authorising the performance of the abortion are 
provided to the licensed institution carrying out the procedure.18

II	 BARRIERS TO ACCESS

A woman seeking an abortion can expect to make up to four visits before 
attending an abortion provider. These visits will include scans if required and 
blood tests. At each step of the process, there is potential for delay, paperwork 
and costs incurred by the woman. Such costs include travel, time off work and 
provision for childcare, but do not include the cost of the abortion itself, which 
is free for New Zealand residents. Women living away from major centres can 
be significantly impacted as abortion services are not necessarily provided close 
to home. For instance, women living in Taupō or Rotorua must travel to either 
a Waikato or Tauranga abortion provider to access services.19

12	 CSAA, s 14(1)(b).
13	 Section 14(1)(c).
14	 Section 30.
15	 Section 14(1)(k). 
16	 Sections 29 and 33(1).
17	 Section 33(3).
18	 Section 33(1) and (5).
19	 See “Provider locations” Abortion Services in New  Zealand <http://abortion.org.nz> for details of 
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Health practitioners are also permitted a conscientious objection to 
providing abortion services.20 If such objection is raised, the practitioner must 
inform the woman that she can access abortion services, including referral, 
from another health practitioner or Family Planning clinic.21 This is the only 
requirement imposed on the practitioner. The low threshold of assistance 
that practitioners are obliged to provide women following an objection can 
leave the woman vulnerable and uncertain, and can extend the length of the 
pregnancy (particularly if the practitioner suggests she delay making a decision 
rather than initiate a referral for consideration of an abortion).22 

Domestic violence is a complicating factor when considering the extent of 
the barriers presented by the legislative requirements outlined above. Abusive 
and controlling partners could heighten a woman’s fear about seeking an 
abortion, making it difficult to access abortion and contraception services. 
Requiring up to seven visits, including the visits referenced above and those 
with the abortion provider, undermines women’s ability to pursue an abortion 
without their partner’s knowledge. In light of this, the current legislation does 
not facilitate abortion access for women experiencing domestic violence.

The abortion regime is also expensive and inconsistent with other practices 
within the healthcare system. No other medical care for which a patient is able 
to consent imposes mandatory assessment and authorisation from two medical 
practitioners.23 The annual cost funded by the Ministry of Justice for certifying 
consultants is estimated to be $3,716,766.24 

Another significant concern is that a tension exists between New Zealand’s 
abortion law as it appears on the statute books and how the law is functioning 
in reality. The prohibition of abortions under the legislation, except in a 
limited set of specific circumstances, is restrictive and punitive. The narrow 
breadth of these exceptions does not include the reasons for which many 

abortion providers.
20	 Health Practitioners Competence Assurance Act 2003, s 174.
21	 Section 174(2).
22	 Martha Silva, Toni Ashton, Rob McNeill “Improving termination of pregnancy services in 

New Zealand” (2011) 124 The New Zealand Medical Journal 1338; Martha Silva, Rob McNeill and 
Toni Ashton “Ladies in waiting: the timeliness of first trimester services in New Zealand” (2010) 7 
Reproductive Health 19. In New Zealand only 57 per cent of abortions are performed before 10 weeks: 
Abortion Statistics: Year ended December 2016 (Stats NZ).

23	 Family Planning “Committee Report Calls for Abortion Law to be Reviewed” (press release, 3 February 
2017).

24	 Supervisory Committee Annual Report, above n 10, at 31.
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women, in reality, seek an abortion. Consequently, there is a discord between 
the legislative controls over abortion, and the nature of how they are actually 
obtained. Grounds for a legal abortion for serious danger to the woman’s health, 
for example, have been interpreted differently over the years. According to the 
Supervisory Committee, in the year ending December 2015, 97.4 per cent of 
abortions were approved under the ground of danger to mental health.25 A 
further 1.6 per cent of abortions were approved with danger to mental health 
being one of the two grounds on which they were approved.26 It is stressful 
for a woman to have to discuss her situation with two certifying consultants 
who are going to decide whether she is permitted to have an abortion. It is 
demeaning to be labelled as having a serious mental health problem to be able 
to access a service. This labelling contributes to and perpetuates the stigma that 
surrounds abortion. From a legal perspective, it is also a rule of law issue for a 
statute not to be applied in accordance with its text and purpose.

 Calls for reform of the abortion legislation in New Zealand have been 
echoed by the Supervisory Committee.27 

III	 APPLICATION BY THE COURTS

The current legislation governing abortions has remained fixed since the 
enactment of the CSAA in 1977. It has not benefited from substantial reform 
that would ensure it reflected shifts in public opinion and the significant changes 
concerning healthcare delivery, particularly technological advancements in 
medicine.28 

This is illustrated with the example of early medical abortions (EMAs), 
which were not available at the time the Crimes Act and CSAA were introduced. 
These are available for women who are up to nine weeks pregnant. The patient 
is required to take two medications, which typically results in the loss of the 
pregnancy with bleeding, similar to a miscarriage. These pills can be safely 
taken at the woman’s home and do not require any special medical facilities. 
Nevertheless, the CSAA specifies that abortions are to be performed in a 

25	 Supervisory Committee Annual Report, above n 10, at 23.
26	 0.8 per cent were approved on the basis of danger to mental and physical health and 0.8 per cent were 

approved on the basis of a handicapped child and mental danger: at 23.
27	 See, for example, Supervisory Committee Annual Report, above n 10, at 3 and Nicholas Jones “Not 

updating abortion law ‘an indictment’, supervising committee tells MPs” The New Zealand Herald 
(online ed, Auckland, 16 March 2017).

28	 Supervisory Committee Annual Report, above n 10, at 3.
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licensed institution.29 This typically requires another, medically unnecessary, 
visit to the clinic simply to fulfil the requirement that both medications be 
taken on the licensed premises.

In Right to Life New  Zealand Inc v Abortion Supervisory Committee,30 
the Court confirmed an interpretation of the CSAA that was consistent 
with recent advancements in science in respect of EMAs.31 Right to Life, an 
anti-choice organisation, sought a declaration that a limited licence given 
to a Family Planning clinic to provide EMAs up to nine weeks was wrongly 
granted.32 This was on the basis that nine week only EMAs were not authorised 
by the framework for the granting of limited licences in the CSAA.33 The Judge 
held that the wording of the CSAA had room to accommodate the fact that 
EMAs were no longer significant procedures, undertaken only in the second 
trimester, as they were when the CSAA was enacted in the 1970s.34 The CSAA 
therefore had to be “in accordance with the Interpretation Act … applied 
today to ‘circumstances as they arise’”.35 However, on an argument relating to 
the provision empowering the granting of licences, the Judge recognised that 
the wording was prescriptive in only authorising the performance of abortions 
in the first 12 weeks of pregnancy (and not nine)36 and granted declarations 
that the licences were ultra vires.37 Ultimately, a reading of other provisions 
in the CSAA meant that the declarations would not affect the operation 
of the clinic.38 It was therefore an empty victory for Right to Life. The case 
clearly highlights the inflexibility and unsuitability of abortion legislation in 
comparison to technological improvements in medicine and the demand for 
abortion services.

An earlier Supreme Court decision, Right to Life Inc v Abortion Supervisory 
Committee involved a claim by Right to Life that the Supervisory Committee 

29	 CSAA, s 18.
30	 Right to Life New  Zealand Inc v Abortion Supervisory Committee [2015] NZHC 2393 [Right to Life 

(HC)].
31	 Supervisory Committee Annual Report, above n 10, at 5.
32	 Right to Life (HC) at [1].
33	 At [3].
34	 At [52].
35	 At [52].
36	 At [74].
37	 At [78]–[83].
38	 At [78]–[83].
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was misinterpreting its statutory powers under the CSAA by not taking into 
account the rights of the unborn child.39 Right to Life had argued in the lower 
courts that the ‘born alive’ rule (that legal personhood is not conferred on a 
child until they are born alive) was modified by the CSAA to protect foetuses. 
This argument was rejected by the lower courts and the Supreme Court 
declined leave to appeal on the issue, confirming that the CSAA was clearly 
based on the ‘born alive’ rule.40 This was in spite of the fact that the long title 
of the CSAA states that it is an “Act … to provide for the circumstances … 
under which abortions may be authorised after having full regard to the rights 
of the unborn child”.41

The above case law illustrates the inconsistency of the legislation governing 
abortion with modern views about women’s autonomy.42 The prohibitions 
and restrictions implemented under the Crimes Act and CSAA curtail a 
woman’s access to health services. They remove some of the responsibility 
and independence involved in a decision to have an abortion and instead give 
them to medical practitioners. The “convoluted abortion laws” that render 
women dependent “on the benevolent interpretation of a rule which nullifies 
their autonomy” are also a concern of the United Nations Committee on the 
Elimination of Discrimination Against Women.43 

IV	 CONCLUSION

Sexual and reproductive health and associated rights are inextricably connected 
to other issues that impact women’s overall health and wellbeing. Abortion 
laws must be reformed to reflect, protect and actively support women’s rights 
to access abortion services, unencumbered from third parties’ assessments and 
other barriers to the access of such services. Whether a woman continues with 
a pregnancy is a decision that she should be entitled to make independently. 

39	 Right to Life New Zealand Inc v Abortion Supervisory Committee [2012] NZSC 68, [2012] 3 NZLR 762.
40	 At [24].
41	 CSAA, long title.
42	 See, for example, Abortion Worldwide: 20 Years of Reform (Centre for Reproductive Rights, New York, 

2014); Abortion Issues Poll — January 2017 (Abortion Law Reform Association of New Zealand, Curia 
Market Research — Wellington, 2017); Office of the United Nations High Commissioner for Human 
Rights “‘Unsafe abortion is still killing tens of thousands [of ] women around the world’ — UN 
experts warn” (press release, 27 September 2016).

43	 Committee on the Elimination of Discrimination against Women Concluding observations of the 
Committee on the Elimination of Discrimination against Women, New Zealand, (United Nations, July 
2012) at 9.
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Legislation that prioritises the opinions of others is detrimental for women. 
The law should reflect the values of self-determination and autonomy that 
are integral in our society and accord the same to women. Law reform is long 
overdue. 


